
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



A UNIQUE INTERNATIONAL PROBLEM 1 

Just previous to the outbreak of the European War there was an 
international conference in session at Christiania in Norway which was 
charged with the solution of a problem unique from an international 
standpoint. It arose from the extraordinary political situation of the 
archipelago of Spitzbergen lying about four hundred miles north of the 
Norwegian coast. 

The conference, which was in session for several weeks and to which 
the United States sent delegates, as did all the Powers of Northern 
Europe, was unable to reach a definite agreement, so that the problem 
remains unsolved. Sometime, however, a solution will have to be found, 
although the United States may not participate in future conferences, 
since the American interests which were involved in 1914 have, it is 
reported, been transferred to Norwegian capitalists. But whether we 
take part or not in working out the problem, it is none the less interesting 
on account of its difficulties and unusual character, as will be disclosed 
when the facts are stated. 

Prior to the beginning of the present century the islands of Spitz- 
bergen, which are nearly 50,000 square miles in area, were merely places 
of resort for whalers and hunters of various nationalities. The barren 
shores and deep harbors, which are closed by arctic ice eight or nine 
months in the year, were deemed to be valueless for permanent occu- 
pation. About the year 1900, however, coal deposits in West Spitz- 
bergen, the existence of which had been known for some time, were 
found to be commercially valuable, and a company with American capital 
was organized to exploit them. Confident of the wealth of these coal 
fields, a considerable investment was made, shafts were sunk, and 
machinery and buildings erected. 

The profitable nature of the enterprise aroused the cupidity of per- 
sons belonging to nationalities other than that of the first company and, 

1 This article was prepared by Mr. Lansing before he became Secretary of 
State. — Editor-in-Chief. 
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following the example set, they began to make claims to the coal-bearing 
area, asserting their intention to engage in the industry. These con- 
flicting claims were the cause of attention being called to the political 
situation of the islands. 

The unique feature of the situation is this: Although the islands 
of Spitzbergen were discovered over two centuries ago and have been 
frequently visited since their discovery, no nation has ever considered 
it worth its while to occupy them or to assert sovereignty over them. 
The intense cold and the long period of the year when they are ice-bound 
necessarily made an attempt to develop their resources extremely 
difficult, so that they seemed to be an undesirable possession, a probable 
source of expense rather than a source of profit. This was the prevailing 
opinion of those governments whose vessels visited occasionally those 
barren shores in search of furs and whales. Thus the archipelago 
remained unoccupied, and it became generally recognized that Spitz- 
bergen was terra nullius, a "no-man's land." Doubtless in recent years 
more than one government would have been willing to have annexed 
the territory in view of its possible mineral wealth, but having so long 
acquiesced in the declaration that it was terra nullius none has had the 
hardihood to claim sovereignty over the archipelago. 

This extraordinary political state of the islands, to which a parallel 
will be hard to find in modern times, would have excited little interest 
but for the recent discovery of the richness of the coal deposits and the 
presence of a mining population, which gave promise of being permanent. 
If this population increased and persons of different nationalities settled 
in the islands laying claim to lands already claimed by others, how 
would these people be governed and to what authority could they appeal 
to settle their conflicting claims and to protect them in the enjoyment 
of their rights? That was the problem in 1914 and is the problem still 
which the Powers interested will have to solve. And in view of the 
fact that the principle of terra nullius must be considered as a factor it 
is by no means easy of solution. 

Admitting that it is necessary to establish some form of govern- 
ment in the archipelago, the question presented is, Upon what theory 
can a government be established over a territory owned by no nation? 
What basis is there for the exercise of sovereign rights? 
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The situation is one that is entirely novel. The records of history 
will be searched in vain for precedents. The common conception of 
government carries with it the idea of a state and that idea seems to be 
inseparable from territory and from territorial sovereignty; in fact 
it is almost impossible to think of a government without thinking of a 
territory over which it operates. Now in Spitzbergen the proposition 
is to establish a government which can exercise its functions within 
a territory over which it has no sovereign powers, and which derives 
no authority from territorial dominion, for none exists. Can it be done? 
And if so, how can it be done? 

Since a similar state of affairs has never before arisen to perplex 
the statesmen of the world, there is no use in seeking a solution in past 
examples. Indeed, so unusual is the situation, that comparisons and 
conclusions drawn from historical experience are entirely wanting, and 
the problem must be solved by a consideration of the fundamental 
principles underlying governmental institutions. It must be deter- 
mined whether the nature of sovereignty admits of the possibility of the 
exercise of sovereign power on land without the existence of territorial 
sovereignty. Such a question leads into the field of political philosophy, 
into an analysis of the abstract idea of sovereignty, and into a considera- 
tion of its origin, extent, and exercise. 

In order to approach the subject intelligently it is necessary at the 
outset to lay down a few premises, which are more or less axiomatic. 

First. Sovereignty is, stated in general terms, the power to do all 
things without accountability. 

Second. Sovereignty in its exercise finds expression in the direction 
and limitation of human action in its relation to persons and things; 
and this direction and limitation may be restricted by a spacial sphere 
or by the particular persons, whose actions are directed and limited. 

Third. Government is an exercise of sovereignty and is, therefore, 
dependent for its existence upon the existence of sovereignty. 

Admitting the correctness of these three premises, it is manifest 
from the second that there are two general forms of sovereign authority, 
namely, the exercise of direction and limitation of human action within 
a defined area without regard to the persons affected, which furnishes 
the concept of territorial sovereignty {dominium) and the exercise of 
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direction and control of the actions of particular persons without regard 
to the place of exercise, which furnishes the concept of political sover- 
eignty (imperium). 

Can the latter type of sovereignty, which has to do with the ideas 
of nationality, allegiance, and kindred relations be exercised without 
territorial sovereignty? If so, a basis is offered on which a government 
could be instituted and could operate in an unpossessed territory. 
If the exercise of sovereignty is not absolutely dependent on a territorial 
sphere, then it would appear that sovereign authority might be exercised 
over a certain class of persons within a particular area, without regard 
to the right of sovereignty over the area itself. The locus of the person 
would be one of the means of particularizing him, and the other means 
would be that he was subject to sovereign authority by virtue of nation- 
ality or allegiance. These two conditions fulfilled, political sovereignty 
might exist without reference to the possession of territorial sovereignty. 

It would seem to be a fact demonstrable from history that, when 
territorial sovereignty and political sovereignty come into conflict 
as to the control of human action, territorial sovereignty has been as 
a rule, though not always, considered to possess the superior jurisdiction, 
in fact political sovereignty would seem to be an adjunct predicated on 
the existence of territorial sovereignty. The point about it is that in 
spacial limitation the two types do not have to coincide. 

Is it then possible to conceive of a government without a territory 
over which it has control? The first impression is certainly against 
such a conception; but remembering that sovereignty has to do with 
human action alone, the essential condition is a body of persons subject 
to a sovereign authority. Wherever such persons may be, they are 
under the regulation of the sovereign power, the exercise of such regu- 
lation is government, and it may be confided to any representative 
named by the sovereign power. Now suppose that the exercise of 
authority is not only restricted to certain persons but also to a particular 
territory, there is then a government created by a state or states dele- 
gating political sovereignty with limitations as to persons and spacial 
area. 

Necessarily a government of this type would not have such extensive 
powers as one based upon territorial sovereignty within the geographical 
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limits in which it is empowered to operate by its creators. Control 
over foreigners is entirely dependent upon territorial sovereignty. 
Persons not owing allegiance to a state creating such a government 
would be bound in no way to submit to it, although they might be within 
the area to which its exercise is limited. So far as such persons are 
concerned, there would be no government existent, and they could 
not be rightfully compelled to regard its commands. 

The institution of a government of this character, based solely 
upon the political status of persons, would seem to offer a possible 
solution to the puzzling situation of affairs as they now exist in Spitz- 
bergen. The persons, subject to the administration of such a govern- 
ment, would be only those who are nationals of states voluntarily 
confiding the exercise of their political sovereignty within the insular 
territory to the government so instituted. A state, not delegating in 
terms its sovereign rights over its nationals in the islands, would not 
be bound legally or morally to recognize the authority of the govern- 
ment instituted, nor would its nationals be under obligation to sub- 
mit to its mandates. If, therefore, there should not be substantial 
unanimity by all the Powers interested in Spitzbergen in the dele- 
gation of their political sovereignties, a government founded on this 
theory would be inadequate to accomplish the purposes for which it 
is created. 

It must be clearly understood that a government of this sort over 
persons within territory, which all the world recognizes as terra nvllius, 
would be a government of delegated powers and would be limited to 
those specifically granted to it by the organic act bringing it into being. 
It would be the common agent of the several Powers conferring upon it 
the authority to exercise a certain measure of their respective political 
sovereignties, and would have no general powers, which might be implied, 
beyond those delegated in terms. In underlying principle it would bear 
some resemblance to the Federal Government of the United States, 
which at its inception required the assent of every State before that 
State's citizens became subject to Federal control. So too in the case 
of the Federal Government of the United States there is lacking the 
right of eminent domain, that elemental right of territorial sovereignty, 
the right being retained by the respective States of the Union; and in 
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case a government for Spitzbergen was formed upon the theory, which 
has been considered, there would be a similar lack, due, however, to the 
entire absence of territorial sovereignty instead of to its possession by 
another. The coincidence of governmental attributes can hardly be 
carried further, for the Government of the United States possesses an 
authority over domiciled and visiting aliens within its territorial sphere 
of operation which the Spitzbergen government would not have, the 
former being clothed with a measure of territorial sovereignty which 
could not be given to the latter, since such sovereignty in the case of 
Spitzbergen is possessed by no one and, therefore, could not be dele- 
gated. 

The conditions in Spitzbergen would seem to require governmental 
control of three general subjects, which cover in large measure every 
form of human action. These are: 

1. Public order and safety; 

2. Contractual relations; 

3. The use of land. 

The first two of the subjects may easily be brought within the scope 
of political sovereignty, as they have to do entirely with the relations 
of persons to one another, or to the direct acts of persons; but the third 
subject, the use of land, seems to be peculiarly under the operation of 
territorial sovereignty. In the present state of affairs the use of land 
in Spitzbergen seems to be the most prominent of the three, as it has 
been the cause of the negotiations which have taken place, and the chief 
subject of discussion. It is absolutely essential to an agreement between 
the Powers, so far as those particularly interested are concerned, that 
the use of land should be brought under governmental control in order 
to preserve existing interests and to insure the safe expenditure of capital 
in the further exploitation and development of the mineral resources 
of the islands. 

In considering this subject and seeking a practical solution to the 
problem which it presents, it must be borne constantly in mind that all 
government in Spitzbergen must rest solely on the sovereign authority 
over persons, which a state can exercise outside as well as within its 
own territory. Any other theory of the basis of public control would 
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be destructive of the idea of terra nullius, which all the Powers have to 
the present indicated a desire to retain unimpaired. 

In these circumstances a real right, in the common acceptance of 
the term, cannot exist in Spitzbergen. Restrictions upon the use and 
occupancy of land must not depend upon the government's having 
control over the land used or occupied, but upon control over the persons 
who might freely occupy and use it if not restrained in their acts. The 
result of control in both cases would be almost, if not quite, identical, 
although the exercise of control would arise from principles entirely 
different. The essential feature of ownership is the exclusion of all 
others from the use and enjoyment of the thing owned. This is equally 
true of personal and real property. Ownership in the case of land in 
Spitzbergen could not, therefore, exist. All persons cannot be excluded. 
Only those persons could be excluded whose governments have conferred 
upon the insular government the right to exclude them. Exclusive 
use and occupancy is lacking, and so land in Spitzbergen cannot, in 
the true sense, be owned. 

If, however, the governments of the world should with substantial 
unanimity agree that their respective nationals might by direction of 
the government formed by them for Spitzbergen as their common agent 
be excluded from the occupancy and use of land unless specially 
privileged to do so, the effect would be similar to that resulting from 
ownership, although it would lack the permanency of a right based on 
territorial sovereignty, for it would be liable to the invasion of 
nationals of a Power which had not conferred any portion of its 
political sovereignty upon the government established. In the case of 
ownership, the right of exclusion is complete and is derived from 
exclusive control of the land; in the case of the right acquired in 
Spitzbergen, the right of exclusion would be incomplete and would be 
derived from the delegated power to control persons of certain 
nationalities who might otherwise enter upon the land. 

The same general comment as to the need of conferring upon the 
international agent authority over persons by the governments to which 
they owe allegiance applies with equal force to the functions of govern- 
ment in relation to public order and safety and to contractual relations. 

The primary and essential condition, therefore, for the establishment 
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of an effective government in Spitzbergen is manifestly unanimity of 
action by the interested Powers in the formation of such a common 
government and in the delegation of authority to it. A government 
created and empowered by only a few nations would be worth- 
less. International unanimity is fundamental to any plan for the 
efficient control of human action in Spitzbergen. On that depends 
the practicability of instituting a government at all. To secure such 
unanimity will be no easy task; it is the obstacle which will have to be 
overcome in order to insure public control in the islands. 

Will the Powers interested recognize the distinction between terri- 
torial and political sovereignty and the necessary limitation of govern- 
mental authority in Spitzbergen to that derived from the political type 
in order to preserve the doctrine of terra nulliusf That is the first ques- 
tion to be answered. Will the Powers, after such recognition, come 
to a unanimous agreement upon the form of government and upon the 
powers to be delegated to it? That is the second question. 

If the problem is approached in the right spirit by the parties, — ■ 
in a spirit of conciliation and mutual purpose to relieve the present 
undesirable condition, — these two questions may be answered in the 
affirmative, and the inhabitants of Spitzbergen, now numbering several 
hundred, may become subject to law and their interests conserved. 
But without a clear comprehension of a sound basis for the exercise of 
governmental authority in the abnormal state of affairs which exists, 
or without an appreciation that international unanimity of action in 
the creation and authorization of a government is absolutely essential, 
there seems to be grave doubt whether the present conditions will not 
continue, and become more and more difficult of change as new parties 
enter the field as competitors for the wealth which lies beneath the rocks 
of those bleak and ice-bound islands. 

Possibly the political situation which will arise after the Great War 
is ended will preclude any settlement along the lines of an international 
government. Possibly, in view of this, the nations of Northern Europe, 
now warring against one another, will prefer to abandon the principle of 
terra nullius and permit a neutral Scandinavian Power to assume 
territorial sovereignty over the archipelago, rather than attempt further 
to solve so complex a problem. But even this latter method of ending 
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a perplexing situation is by no means as easy as it appears in view of the 
adjustment of the rights of conflicting claimants. 

Whatever may be the final outcome, the subject as originally pre- 
sented is most absorbing to the student of political science and offers 
him an opportunity to test his theories of sovereignty, government, 
ownership, and similar abstractions, by attempting to apply them to the 
unusual state of affairs which has arisen in Spitzbergen as a result of 
American enterprise and energy, which, overcoming Arctic ice and barren- 
ness, proved to the world the wealth of the islands which no country 
had before that time ever cared to claim as its possessions. 

Robert Lansing. 



